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Federd Election Commission 
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Re MUBJZS8 

Dear Ms Dove 

u âsso 
« i § 

On befadf of respondent Pieroe O'DomwU, we faave endosed one onguul and ten 
copies of Mr O'DomwIl's probdite cause bnef m tfae diove matter Please sttunp dw 
endosed reoeipt copy and return d to our messenger 

Tfaank you fbr your attention to tfaese nutten 

Veiytuly 

MaricH Todtoym 
David E Hawkuu 

Attimteys for Pierce O'DonneU 

Endosures 

cc* AudraL Waasom, Esquire (wididvee copies of enctosure) 
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todw matter of 

Pierce O'Donndl 

BEFORE THE FEDERAL ELBCIION CQMMISSION 

MUR 5758 

BRIEF OF RB8FQNPBMT f BRCB O'DQNMBLL 
• w I I 

CD 
^ 2 to lte Octidier 26̂  2006, bnê  General Counsd recommends tfaat dw Fedenl Election 

3 Comnussion find probdite cause to bdieve dut Pierce O'Donndl knowmgly and willfiiUy fM 
Kl 

^ 4 vwteted2USC § 441f Wfade dw fiwto underiymg dw aUeged reudnnsements of pditicd 
0 
^ 5 contilbutions are laigdy undisputed, equsUyincontroveroblepsydwtogicd evdence e 
(H 

6 dut Mr O'DonneU suffered--and continues to sufifer-firom BipolsrDuorder, a severe nientd 

7 illness tfaat has dresdy caused tragic persond and prafiunond miafintune fior Mr O'Donndl 

8 Aa a matter of law, faowever, tfau mentd dlnen prevented Mr O'Donndl fiom fimmng a 

9 "knowing and willfid" mtent to eonnmtdw aUeged violationa of aection441f Notwidtttamdmg; 

10 Mr O'DonneU remams committed to concdution of dus matter, oonaiatent with fau poatoon 

11 firom dw onaet of dw mvestigBtton 
12 n BAqwRPUWP' 

13 A Pmeedufd Hiatorv 

14 On June 6,2003, dwCtonunuBwn notified Pwree O'DonneU of dlegatwns dut certam 

15 contnbutions to dw Edwards for President conumttee in the 2004 presdentid dection faad been 

16 reunbursed by entities odwr dun tfae nsmed donor For more tfasn two yesn thereafter, 

17 underagned counsd participated m extensive discnssions, fiwtud proflfeis, end negotiatwoa m 

18 connection witfa concdution efiforts to psiticuter, undersigned counsd woiked diligently to 

Ifae fiwte set fisifo m tins farwf are sdgect to Rde 408 of flto Federd Rides of Evdence 
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1 con̂ ilywifo FEC stidfrequestssfierdw Comnusswn's rB88on4o4idievefinduigsm̂ Eî  

2 Counsd far Mr O'DonneU snd fau fiim provided detailed udbmiation to Generd Counsd 

3 dunng tfae mvestigation, indudmg (1) a detmledproflfer, induding a dnonology of dw events 

4 sunounding dw alleged vidation, (2) a aenes of more detailed responses to stsff questions 

5 between Aprd snd June 2005, (3) responses to specific wnttn mteirogatones and document 

6 requeato propounded May 25, 2005, (4) foUow-up coordmation of additiond requeata fbr 

7 faifbimation by dw Genend Counad m June 2005, (5) fealittdwn of ducuaawn between FEC 

8 stiff and counsd for peraons identified as conduits, whwh continued through Mardi 2006, and 

9 (Q nunwrouameetingathrousjb May 2006 wifo FEC attdf to provide uifiararatian, danfication, 

10 and ducuaawn of laauea' Ifaeae commnmcationa were advanced m a apuit of cooperation 

11 toward concdution, wtodi Generd Counsd admowledged was the desired rerohition, end are 

12 eontmy to sbrtemente m Generd Counad'a bnef dut Mr O'DomwU, m dw ftee of dw 

13 finffnmiMiim'e niihul lilififl, r^wn^ mfliMii to ennpftnitŷ  and Btnod on hm conshlnfaond 

14 ngfats 

15 

16 

17 

18 

19 

20 

' Certam witnesses, duough counsd, mdicsted an mtent to assert theur pnvdege w tfau 
matterbeoanseof aeoncunentatatoproeeedmgmCdifiuma Tfau mvoeationof pcmlegedd 
not interfixe widi Generd Counsd's inqmiy because information received duouĝ i attorney 
profifen and dw disdosure of leqiiested documente provided sU dw idevsnt infimnation to 
proceed vndi ooncdutwn 
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1 

J 3 

4 
it 

5 Mr O'Donndl doee not attengit to avod responsitolity fbr fau acts, to tfae cootiaiy, fae 

K 6 abmds ready to rerolve dus nutter widi dw Commissum on tfae basu of the fiwts snd 
0 
PJ 7 cucumstances as diey ectuaUy emst' However, m fag^ of tfae senous mentd faedtfa issues 

I fM 

iffl 8 discussed betow, Mr O'DonneU cannot tiudifidly admit to knowuig snd vnllfid conduct wtodi, 
9 88 a matter ofbodifbct and law, he was incapabte of committing 

0 
10 B Mr̂ Timtirirftflf̂ r̂ nd 
11 The Conunisswn's Bnef lng)ilig>ite Mr O'DonneU's backgroimd m order to aigue that 

12 fau intdlectud end profbsswnd cspsbditiss and aduevements sn̂ port a findmg dut fau actions 

13 were knowuig and wdlfid However, tfaat misses tfae pomt dut uat issue m tfau nutter Despito 

14 Mr O'DonnciU's bedcground. fae eufifen firom a senous mentid dfaiees tfaat mterfiued wrib fass 
15 JVdgjnf^ f1flP"^^"*̂ y ™fl«Mnged fai« li«q<l||nfl nfthm W^waM onntnhutaCMM ASSreSUltof 

16 a aenona mentd iltoess(̂ dwnudrt ofthe most profiiundMnnc Episode offau fafii^,Mll^ 

17 11), fae was sigmficsndynnpaundmfaujudgnwnt sod cquaty to fixm dwrequisito intent That 

18 u dw pomt wfawfa dutinguishes dus conduct finom Generd Counsd's descnptwn of Mr 

19 O'DonneU's badvonnd Bipdsr Disorder u sn cxtremdy senous end ddditating mentd 

20 dfaiesŝ  and it fasd a disposrtivB efifect 

' Wfade tt u not tfae mteution of thu bnef to addren fiwtiud aUegations conteined m 
Generd Counsd's bnef, we do wish to note a sigmficant discrepancy between tfae fodto aUeged 
m dw bnef end the evideooe actually before dw Commission to paitwdar, Generd Counsd's 
bnef slleges dut "̂ 'DonneU wrote persond cfaedo," some of wfadi "contanwd the vraid 
'booua' on the memo fane" GC Bnef at 510-13 to fiwl, dwre u no evdence befine tfae 
Conunuswn dut O'DonneU jmofialb̂  prepared dw cfaedu or induded dw typed Ixxm '̂ 
notation on certam ofdw diecks 

-3-



•4 ^ 
Kl 

1 The anecdotid mfbnnatum dxntt Mr O'Donndl'a conduct dunng dus penod of aenoua 

2 mama, mcludmg dw campaign contnbution episodes, graphicaUy dlustrates and supports dw 

3 consequences of fau mentid dfaien Numerous witiwaaea deacnfaed to dw paydfautrw evduatixra 

4 Mr O'Donndl's bizsrre befaavuir dunng dua penod It mcfaided aU tiw firequent epiaodea of 

5 imtdite mood swmga, finaneuUy redden deciswns, alreaafid diacuaawna, and, nnportandy, a 

^ 6 dismissive reaction to concerns rsised by fiumly, finends, and coUeagues Hu worid was dro 
0 

7 fitted widi qnaodea of compulaive apenduig, impdaive deciaion matonĝ  grandwsity, snd 
fM 

Kl g dntoftwn Thu behavior, according to eadi of dw mentid faedtfa profeaaionala wfao acparatdy 

^ 9 evduated Mr ODonndl, readied m aenoudy impaned judgment and a dudded dxwgjbt 
Kl 

^ 10 proce8a,bothofwfaidiaredaaaw8ymptixnsofBipolsrDiaorder 

11 Geneid Counad'a bnef abo doee not addicas recent devdopmeoto m Mr O'DonneU'e 

12 firm Lngdy ss a resdt of tfae ongoing investigation, dw fiim faas become a diadow of ito 

13 fixnwrsdf At tts teigest (ss tt vras dunng dw time of dw eondoot dleged), the finn emptoyed 

14 over SO peoplê  uwhufang two dozen lawyen Tfae firm today faas five penomd widi ody two 

15 tewyen Mudi of thu downsuang hsa been of Mr O'Donndl'a own domg, fau dwraputa faave 

16 urged diat he undertake extreme measures to cut financul and intetperrond stresson with wtocfa 

17 heu sunply mubte to cope Moreover, tfau mveatigation faaa taken a faeavyperaondtoU on Mr 

18 O'Donndl to addition to tfae paydwtegiGd atreas (vriucfa fae can dl afiford) resdting firom dw 

19 Gurrem mvestigatum, finanad obligations leave hmi m precenons finencul condition Mdte8t 

20 3 AUofdus faas been equsUytinnng on fau rstetiondups widths wife and cfaddrm 

21 C l>i*gtii>««^ ^ B ^ I T niimiar 

22 Bipolar Disorder u a serious psycfaiatnc condition that profixmdiy dutinte dw dnfaty to 
23 contirol one's befasvwr 
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1 Bipoterdiaorder, ateo known 88 fflanw-depre8aivedfaieaa,u 
2 a bnm duorder tfaat cauaea unuaud ahifia m a person's mood, 
3 energy, snd dnhty to function Dififerent firom tfae mmnd ups snd 
4 downs dut everyone goes tfarough tfae symptimu of bipoter 
5 disorder are severe THhey csn resdt m dsnuigBd rdatwodupa, 
6 poor job or aduwl peifimnanoey and even auwide But dure u 
7 good newa bipolar duoider can be tinated, and peopte widi dns 
8 illness can lead fidl and productive hvea 

9 Nationd tostitittes of Mentid Heddi CVlMtT). Bmoiar Diamdar. 2001, avaddite at 

10 fattps /Avww nimfa mh gov/publicat/bipoter cfin 

11 Manw-depreasien dutinte moods and tfaongjda, incitea dreadfid 
12 behavwn, destroys the basu of rstwod dwoĝ  end too often 
13 erodes dw desure snd wdl to hve R u an dlnen tfaat u bwtegicd 
14 m lte ongms, yet one tfaat fiseb peycfadogicd m dw expenwnoe of 
15 It, an dliieaa foat u umque m conftenng advamage and pleasurê  
16 yet one that brings m its wake almort unendurdite aufifenng and, 
17 not mfiequendy, suwde 

18 I sm fintimate dut I have not died finom my lUness, 
19 fintimate m havuig received the best medicd care available, and 
20 fortunate m having dw fiiends, coUeagues, and fimdy that I do 

21 if.yP«iMSiiM T.m..n.», w.n, AH V"ff i i idM'f^( '^"T^^^ Jauusonfaendf 

22 eufifen firom Bipolar Disorder snd, ss a fecdty member at Johns Hopkms Medwmê  u a faigldy 

23 aooompfadwd expert m tfae fieU) to fiwt, "[e]onqileted aoicide oceun m 10%-15% of 

24 individuate widi Bipolar I Disorder" Duignostic snd Statisticd Msnud of Mentid Disorders, 4tfa 

25 Editum (DSM-IV^ st 352 (American Peycfautnc Assocution 1994) 

26 Mr O'DonneU's diagnosu of Bipolar Duorder foUowed extensive evafaution by 

27 immerous mentid faedfo experts, mdudmg Marie J Mdlŝ JD, MD, DsmdA MsrteU, Ffa D, 

28 Burt Grsusnun, FfaD, and Joseph N Kensn, MD Dr Mdls u a fixenaic psydustiiat wfao 

29 regdariy advteea dw Unttea Sttriea Department of Justice on finensw peydustiic isaoea Hu 

30 cumcdum vitse u stttufaed as an extobrt. Dr MaiteU is a fixransw neuropqfdudogut wbo was 

31 adoed by dw Cahfbima State Bar's Lawyer Asautaawe Program to evduate dw efifect of tfau 
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1 mentid duease on Mr O'DomwU'a conduct and a pragpoau fiir treatment Dr Crauanun u a 

2 chmcd paycfaokigut who for neariy five yean has treated Mr O'Donndl fiir dw mentd iltoess 

3 diagnosed Dr Kenan u a duucdpsyduatiut wfao tecmrendytreattog Mr O'Donndl and wfao 

4 preacnbea medication to contad Mr O'DonneU'aBipdar Duorder Tfae vmtten ffaufangi of each 

5 ofdieaecxpertaareatbMfaedaaednbttâ  

6 Tfaeae experts conclude dut Mr ODomwU faas been sufifenng firom tfau severe mentd 

7 dlnen fiar a nundwr pf yean' Tfaero diagnoses sre based on extensive testmg widi obgective 

g ""ffntwl faedtfa battenea, mimeroua mentd atatus evduationa, and a documented fautoiy of 

9 aberrant befaavior to connection widi fau ongoing paycfaodwrapy, Mr O'DonneU faas recendy 

10 begun dady dierspy wiffa prescnption medication Dr Kenan prescnbes Lamictel, a powerfid 

11 mood stebilizing drag, ss mamtenanee therapy to ddî  ttw occuirence of Mr Ô Donndl's 

12 bypomsnwepisodes KoBBBtl 

13 As u typwd of Bipofanr Disorder, Mr O'Donndl's condition fass mtennfied over ffae 

14 yean sucfa tfaat hu condition had recendy become even more aevere than tt vras durmg the penod 

15 ofdw conduct aUeged m thu caae Moat nnportandy, dua dugnoau dww8 a "la duect nexua 

16 behveen lus Bipolar Duorder and dwcanqwignfimd-rauuigbcfaavwi" at uaoe here MSddld 

17 11 Dr Mdtedeacnbes Mr O'Donndl's ̂ ymptinnsmdebd 

18 tfae mdtiphaty and mcreasing fireqoenoy of fau finanad 
19 mununsgement̂  dunng a penod that bodi preceded and fidkiwed 
20 fhe pohticd oonbibntion, denwnstndes eonvmeugjly, m fagjbt of 
21 thu newly avadabte fautivy fiom nndbple sources, dut fau 
22 faypotnenusid lta assoGieted poor judgnieot faas endured fiw more 
23 Am a decsde and (ssdly fbr famO appean to be mtensî uig To 
24 my nund dwn, Mr O'DonneU's Edwards-campaign ooolnbutions 

Tfaese rq̂ oite are rafiuenoed faerem aoooiduig to dw nanw of dw antfaor, le, Mdllt 
MaddL finiaBiiSf end SflDiB 
' Mr O'DomwU'a precue dugnosra indude Btpolsr I Duorder'Hypomsmĉ  Bqwlar n 
Duorder-Hypomsmô  and Qydodiynuc Disorder 
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1 were not knowing and wdlfid, as I understand dut term m a legd 
2 context 

3 IAUB at 3-4 SpeoficaUy, dw fiirenaw conduawn u dut Mr O'DomwU'a aevere mentd dfawn 

4 prevented lum fimn faavmg dw requuito *1mowing and wiUfid" mtent to violate dw tew Widi 

5 reapect todw relevant tune penod, Dr MarteUsumfaBlycxptems 

6 [O'DomwU] waa mdwnudatoftfae most profbnnd Mame Epuode 
7 offau fafe at tfad tunê  and vras sigmficandy unpaired with regard 
8 to hu cspacity to reign-m fau befaaviar and exercise sound, lationd 
9 judgment Hi8 9andwwiieedtobe8eena8a'%igdiot,"a8alegd 

rsl 10 Bupcrman eapiUe of accompliahmg "«y*fa"g, coupled with the 
Kl 11 ego-dystinne finr of dw losB-of-fiwe tfad wodd readt firom felling 
^ 1 2 to fave up to tfae exeeaaive financul eoaumtinenb fae faad 
^ 13 inipdaivdymadê oveiwfaefaned fau capacity fbr good judgnwnt 

fH 

<M 
Kl 

O 
Kl 
H 14 MadfiUatii 

15 Dr Mdteaumlariy fbund diet 

16 Mr O'Domwira tootogicd dlnen dtered and dubnted fau 
17 judgment todw pomt wfaerê  deqntodwexphcit coneema of Ms 
18 Valdez, fae perceived tfae legd reqmrementa of [tfae] MbCam-
19 Feuigold [law] aa uretevant to fau financul pledge vd aiduequeot 
20 conduct Hu payduatncdlŷ dfaieaa-meduted duUiition u dl the 
21 more evident m tfae feet tfaat he had behaved similariy previoudy 
22 (the Hahn campaiga oontxdnihon) and had stood far dection 
23 faunsell^w fae vras inteUectiisUyoonverssntwidi tfae apposttelqpd 
24 requiremente 

25 Mdtaat4 

26 BofoDr Mntdl and Dr Mdtedeternuned dut tfae nnpainiient vras oontrolling 

27 [ODonndl's] levd of maiî  and behaviord control sre nnpaued 
28 Wfade he rebuns some capacity •*m dw moment" to recognize fau 
29 own matedaptive bcfaavwra, there are aenoua defiate m hu ability 
30 to mhtot hunsdf or effect appropriato changM wfaen needed 
31 Maddl8t5 

32 [Qn Improving reunbursemente to fau firm's eniptoyees fbr 
33 contnbutions to tfae Edwaids campaign, Mr O'DonneU vraa 
34 intfawneed laigdy by fan ongomg bipdar disorder sudi dut 
35 sldunqjhfaa knew (uiteUedud8wareneu)wfad fau conduct vraŝ ^ 
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1 domg tt wss nadwr wdlfid (mtenbonsUyduregardtogdwfanv) nor 
2 dddierato(8pecificanydesi0wd to flout dwfanv) Instead, beonue 
3 of fau lUneaa, Mr O'Donndl codd not have fisnned dw mtent 
4 required, and ss a result, could not oonecdy perceive dw 
5 qipfacdnlityoftfae tew to fau persond srtuation 

6 Mrihat4-5* 

7 1 O'Donndl'a Hiatarv Snmiortn DiaannaiB nf Bmoiar Diawder 

8 Tfae expert diBgnown of Mr O'Donndl's Bipolar Duorder do not famge on sn uolsted 

9 event or senes of evente Ifae experte explam dut the alleged conduct d issue m dus esse u ody 

10 a anudl part ofalengdiyhukxy-begmnmg even befiire Mr O'Donndl'a fandi - tfaat aupporta 

11 dw dugnoau of Bipolar Duorder 

12 Mr O'Donndl lua a fbmdytoattny of mentd lUneaa, and, as Dr MaiteUe9qilanis,nuiqr 

13 aevere mental duorden are genetic 

15 

16 

17 The mentd health experte have abo documented a long faisti»y of bduvior m dus penod 

18 of Mr O'Donndl's own hfe conautent widi a profiiund mddity to contiol dw oompulswns 

19 xeadttog finom Bipolar Disorder Dr Maitdl notes that Mr O'DonneU has msde nratwnd and 

20 compulsive busmess decisions with disastrous financid consequences For example, he finmded 

21 a weddy newspaper vntfadwgrsndwM god oftakugon dwestaddufaedpsper mdw region and 

22 wmmng a Pditzer Pnze To support tfau venbneb fae peraonaUy penned 440 oolumna m two 

23 yean and covered payroUahcrtfidb out of fau own pocket He faaa fiuied at attempto to start a 

* AldxmgliDn Ckausnun and Kenan faave not undertaken a fidl forensic sndysu of Mr 
O'Donndl's mentid faedtfa at dw tune of tfae aUeged conduct, bodi experts concur tfast 'Mr 
ODomwU'a disorder has regulariy and sigmficandy myaned hu judgment" and dut "but for fau 
m e n t d i l lness, Im « A M M tin> h»tm ltl » w y tlMf l l — I M to h M i t w i w h ^ i w i " r V n a w i n 

atl-2,KflBnatL 
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1 edfadar tdephone conipany, mvest ma Wadungton, DC,faotd, and buy part of a radwatidwn 

2 He |xud fiw a oosdy renovation offau fismwrresidenoe^ ody to sdldwpnqierty upon completion 

3 of tfau extenaive cuatinn project He haa mvealed m ndcy togli-tecfa aecuntin and faaa been 

4 undite to lupndato thcae po8ttwn8de8pdemq|or8dveraenudcetinovenient Martril at 9. Mdh 

5 at3 

6 Dr Martdl nota dut, finom dw late 1990a mto the penod involvmg dw campaign Kl 
i •H 
?fM. 

Kl 7 contnbutions at issue- a penod of "aatoundmgT activity and productivity- Mr O'DonneU waa 

^ 8 abo fibundenng m the most profiiundly mame penod m hu fafe Dunng that time, m addition to 

Q 9 tfae fimdrsismg sctivities at issue faere^ Mr O'Donndl vnote snd publuhed a bode, andwred five 
» Kl 

4*̂  10 screeqdayŝ  produced one SS a finbire-lengfenwvwbfiDunded a youdibaaebdlfinindatwn,rB 

* 11 money fiir two basdisUfidds,jouied numerous cfaarttabtoboarda, produced Shskespesrem tfae 

12 Paric, oonsdted vntfa the Pasadena Siipermtendent of Schools, and sucoessfnUy led hu law firm 

13 Yê  a carefid review of dldwsvaddde date suggesta dut fau sctionsmremdnnsmgenqptoyees 

14 fiir canquign cQnti!ibutwiu vrare p̂ yduatiudly, not crunuully, motivated M8dd|d9,MlU& 

15 at4 

16 As reeendy as tfau year, Mr O'Donndl fass engsged m vrantody mq̂ propnate apendmg 

^ 17 consistent with Bipoter Disorder For exsmplê  despite fau own detenontingfinsncul condition 

18 and dut offau firm, fae spent stlesst $120,000 on duee round̂ npbusuwttjddurters to New 

19 Oriesns Mdta8t2 Sucfa inationd bcfaavwra renum laigdy unrecognized by Mr O'DonneU, 

20 leading huaooountart and odwn fiimiliarwidi fau conduct to become increasingly womed about 

21 hu mentd heddi Inationd apendmg u oonaiatent vnth dw grandiosrty often associated vntfa 

22 Bipdar Duorder U. 
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fM 
Kl 

1 2 Bmoliir Disorder Co-BMrta wdl SmvyMfid few Praehce 

2 fanqwrtandy. Bipolar Disorder u not necesaanly an uqpedunent to aduevmg greet 

3 profeaawnd auccen Indeed, Mr O'DonneU's diseaaive peraondity msy faave contidiuted m 

4 aome measure to fau suooen as a tnd lawyer AsDr MartcUcxpteuu 

5 ThereBaonditequeatwnaiiaea,ifMr ODonndl waa unpaired by 
6 Bipolar Duorder, faow waa fae sifate to practice tew w e&ctivdy7 
7 It u dus exsmuwr's opinwn thst Mr O'Donndl's faig^ 
8 mtdhgenoê  coupled with afaiĝ y expenenced teem of ooUeeguee 
9 snd support sti^ aUowed faun to compaitiiwntidize fau law 

rsl 10 practice and cfaamd hu memo symptimu m ways ttut faave 
. Kl 11 tostimcdly nude faun tfae suocessfid littgatiir tfad fae u today, 
« ^ 12 deqpito fau bipofaff dfawn 

0 13 Bipolar duorder has afifected aome of aoaet/a nwat productive 
14 snd crestive peoplê  as reflected by dw life and vroifc of finnons 
15 individuab audi as Vuwent vsn Go^ Nspoleon, Abrdum 
16 Linodn, Edgar Allen Poê  Sv base Newton, Winston Cfaincfadl, 
17 Agadu Cfanstisb TS Etoott, Fnuicu Ford Coppols, Tenneaaee 
18 Wdfaams, Vnguua Wod( Robert LoweU, Roaemaiy Ctooney, 
19 Buzz iUdnn, Sting, SylvuPladi, Sol Wadder,JenaflunWuitBra, 
20 Ben StiUer, Didc Cavet, Ted lYsner, end • Art Budiwald, anumg 
21 many, nuny odwn 

22 Tfae energy and npd dxnigjbt proceaaea dut cfaaractenze mama 
23 can be diannded mto careen of great creativity, fiwua, and 
24 productivity, and thu u deariy dw caae with Mr O'Donndl'a tew 
25 pnctiee(aa wdl aa fau cnative efiforta 88 an audwr) However,dw 
26 eynptimu of tfae duorder dw exbact a aigmficant toU m other 
27 areas ofthe mdivufaul's fafe Nfr O'Donndl fass nunagedwfiff to 
28 spsre fau legd practice at dwexpenre offau peraondrdationshipa, 
29 tos faedtfa, fau weight, and hu financid rolvency 

30 MKtdl d 11 Inniodly, as noted aibovê  one ofdw fixenMiBt coqwrtB on Bipoter Duorder- a 

31 mendwr of dw Jdms Hopkins' fiwdty and a widdy pdilidwd andwr on dw subject - hersdf 

32 sufifen fiom dw ravagn Bipolar Disorder wfade maintaimng a diahngmdied profeaawnd career. 

33 D. ^ F 8 l CW"fri fifffflfiry fffff* M*̂ ««*t '̂̂ BP*^ 

34 BecBuaeMr O'DomwU'e mentd faeddi becanw a mqor laaue m dus matter, vro faave 

35 repeatedly lequeated oppcrtumtiea to praaent findwr evdence on dns laaue Moat raoendy, vro 
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1 apedficeUy requested dut rapraaentatives of Generd Counad attend a meeting widi Dr Mdb to 

2 diacun fau dugnoau of Mr O'DonneU m detad Generd Counsd dedmed to meet widi Dr 

3 Mdb befine the filmg of dus bne( but we have agreed vnth Generd Counsd to attenopt to 

4 arrange a meeting witfa Dr Mdb afaoidy afier the sdmusnon of dus bnef We specificaUy 

5 resem fhe ng^ to sivplenwnt ttoa bnefmli^ ofany devetopnwnte at tfau meeting 

6 m isshuim 
7 A StWftTtWYFramiflM 

8 Genenl Counad recommend dut the Commission find that Pierce O'DonneU knowingly 

9 andvnUfidlyvwteted2USC §441i;dwWofwtodiuasfoUows 

10 No person flhaU nuke a contiibution mdw name of anodier 
11 penon or knowmgjiy pemut fau name to be used to effect audi a 
12 oontnbution, and no penon dull knowmgly accept a contnbution 
13 madeby one peraon m dw name of anodier peison 
14 2USC |441f Whde dus stiduto don not uderodlyrefiBrence'lmowmg snd wdlfid" conduct 

15 vnfo respect to eontidnttwns mdw nsme ofanodwr, sodi a faeigjhteneduttent atimdard 

16 8ection441ftodwextent8peeifiedm2USC §437g to paiticdar, aection437ge8tdihdie8 a 

17 two-tiered pendty atnwbue under wfaicfa more aevere sanctiona are avadable m tfae caw of 

18 knowing snd wdlfid conduct tfasn mdwcswofgenerd uitent vwlationa of aeetion441f Sss2 

19 USC § 437g(aX5) ft (Q(0 Moraover, 2 USC i 437g(d) makea knowmg and wdlfid 

20 vidation8ofaection441fGrunuid acte pumdubte under Titte 18 

21 (A) Any person wfao knowtogfy and WiUfidly oonmdte a vidatwn 
22 of any provuion of thu Act wtodi involvea dw mdcmg, receiving, 
23 cricportmgof any contnbiiiion, donation, or eiqpenditurfr-— 
24 (i) aggregating 825,000 or more dunng a cdendar year duU be 
25 fiwd under tide 18, or impnw?"*̂  fiir not more dun 5 yeara, or 
26 botfa,or 

27 

-11-



1 (P) Any penon wfao knowmgly and wdlfidlycommitt a violation 
2 of eection 441f of dna tide uwolvmg an amount aggregBtmg more 
3 dun $10,000 dunng a cdendar year didl be— 

4 (Onnpfisoned fiir not more dun 2 yean if dw amount ulen tfaan 
5 $25,000 (and sdgect to mynaonment under sdipangraph (A) if 
6 dw aniount u $25,000 or more), • 
7 (u) fined not ten tfaan 300 percent of dw aniount mvolved m tfae 
8 violation and not more than tfae greater of— 
9 (l)$50L000,or 

10 dl) 1,000 pereent of dw amount involved mdw vwtetwn, 
11 or 

12 (m) bodi nnpnaoned under dauw(i) and fined under dauw(u) 

13 2USC {437g(4(lXA)&(P) 

14 TheDC CucmtfaasinteqxtteddwImowmgend vnllfid" stamdardapplicaibteto section 

15 441f to requue a finding of "̂ defiance or knowing, oonaeuxis, and dehberato fiauntmg of tfae 

16 Act" Wtimial Ririit to Woifc C«»»nm. fate v FBC. 716 F2d 1401, 1403 (DC Cir 1983) 

17 (t«t»»n«lq..«hrfiH«m«HM<miiH«ii)(«tiiiff AFL-C'Qy F B C - ^ P M 07-101 ffi C C v 1980)) 

18 As dw court explained, dw "distinction" between "ioiowuig and wdlfid" viotetions and ordmaiy 

19 ones "u a red one tfae tner effect must contend widi," and dw "knowing and vnUfid" standard 

20 mnst be satiafied wife "'ctear and oQnvmcmg'evidence." AEÎ SQi 628 F 2d at 100 TfaeDC 

21 Qifin"* Mtflagp^ flm '̂ fiimiwiig 11^ fgilMtil" tiiiijiiitwmawt nf Mchnn A37g to tha htfftmat elaaa nf 

22 vrotetion ofdwOccupaticnd Safblyand Heattfa Act, 29 USC {§ 651-678 Under OSHA'8 

23 'lBOiMnroos,"'1senou8," and "wdlfid" metaw fin: vidations, 

24 the court deeded flut the lieenngofiBcer faad finmd facto aufifiaent 
25 ody to st̂ port a findng of a 'tewus" vloladon Given the 
26 sbttuttuy eontext̂  a "Snllfid" vidation nnut neceaaanly connoto 
27 idefianceor audi redden diaregard ofdw eonaequenoMu to fae 
28 equvatem to a knowmg, cooscwiis, snd ddiberato flaunting of the 
29 Act" 
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1 UL at 101 (quoting Tvevv OenmatimulSafiav A Haridt Review Crmmi'n. 519 F 2d 1200,1207 

2 (3d Cff 1975)) 

3 B Severe Mentd Ulneaa Can Negate Het̂ htened Intent 

4 As ducuaaed dwvê  each medicd expai wfao evduated Mr O'DomwU agraw dut hu 

5 severe mentd dlnen prevented faun finom engagmg m the aÛ ed conduct m a Imowmg and 

6 wdlfid" fiuhion Aldxmg)i thow qpmions faave their ongms m chmcd medwuwb tfaey fastve a 

Kl 7 very red efifect m court to particular, fedenl law providea diet severe mentd illness can negate 
(M 

I Kl g the mtent etenwnt of any crune reqoning more tfaan generd intent 

^ 9 Alflwnĝ dwfauamtyDefimwRefinmActof 1984,18USC 8117,4241-4247,fanute 
Kl 
«H 10 tfae dnfaty of a defindant to uw a mentid diaeaw cr defect w an excuw or justification finr 

11 violatuig federd law, "Congren dd not bar tfae adnuaaibddy of aU peydwtogwd evdence 

12 nertammg to flw deftBdant'amena rea far lade flMreof^maneeifio mtent cnBMa" United Statea 

13 v Cameron. 907 F2d 1051, 1062 (life Cir 199(0 Radwr, fee oonrta faave fadd feat flw 

14 consideration of psychologicd evidence to n̂ ate mens rea does not constitute an impenmssibte 
15 aflHimative defimae or excuse, but odv serves to reftite "an dement of the ofifensa " Unrted 

16 ^n^y f̂ \df(i\,9aiV7A m.mt;%Ar,r See dao Unrted Stetea v Brown. 326 F 3d 

17 1143, 1147 (lOfe Cff. 2003) ClPeydwtogiGd or piyduBtnc evidence feat negatn flw enentid 

18 dement of qwofic mtent can be admusibte'O, Umted Statiav Wonril. 313 F 3d 867,873 (4fe 

19 Cff 2002) ("fee cucute sddressmg dns issue eppau to affrae that psyduatne testimony 

20 regardmg a defendam'a mentid eondrtum can atiU be uaed m appropnato cucumatancn to 

21 dunroveaneeificinteninL Umted Stetea v Chddieaa. 58 F 3d 603. 720 m C Cff 1995) Oe 

22 find no generd bar to evdence of a defimdant's generd'tedc of capacity'or flw huttny offau 

23 eondrtum, w long M dut evidence uadeipwtdy keyed to flw issue of iriwtfaer fae entixftuned flw 

24 meer rea rsqwred fbr proof of flw cnmeTT, Hffltf Y AhffVTWnimr 910 F2d 384,397 (7fe Cff 
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CO 

1 1990) (penmtbng "rstewml expert testimony detidmg tfae defendant's mentd faedfe tosbny 

2 wtodi nurirt faave a tendency to neeato flw prosecution's nroof on flw issue of mtenlfl.UmtBd 

3 States v. TVwne. 8S3 F 2d 676, 679 (9fe Cff 1987) (XongreH did not intend to efamuuto a 

4 defendant's dnfaty to disprove gudtvnfe mentd defiwt evidencê  

5 Wfaen ooosulenng evidenw of peydudogwd oonditKms, "dw proper fiwus sfaodd fae on 

6 dw profifeied link or rdationstop between fee specific psyduatne evidenee ofifered and tfae meiu 
fM 

K̂i 7 fisg at laaua mthe caae" Cameron. 907 F 2d at 1067 n 31 Tfae evdence wdl be penniaafele if tt 

ft 9 gudtyofamore aenoua crime dun tos conduct atone vrouU rapport" U stl067 
jKI 

f rH 10 Tfae fbrenac evidenoe in due csw direcdy fanks Mr O'DonneU'a severe mentid dfawn 

11 wife fau matohty to sstiafydw'lawwtog snd wdlfid" stimdard of aectiona441f and 437g Tfae 

12 experts wfao faave examined Mr O'Donndl befaeve feat fae fau aufifered firom a aevere mentd 

13 dfawn fiff many yean CranamanatL MiU8at4- Mariefl at 9. Kenan at 1 Tfauaeverementd 
14 dfawn duecdy efifected Mr O'Doondraabdrty knowmdy and vvdlfidly to vioUdeaection441f 

15 Dr Mdb eiqdams dut O'Donndl'8 todogicd dfawn dtered and diatinted fau judgment to 

16 tfae point wfaerê  despito flw explicit coneema of Ma Vddê  fae perceived tfae legd 

( 17 requnemenU" of aection 441f aa "nrdevant to fau financul pledge and sduequent conduct" 

18 Mdta8t4 Tfae Ibrenaw evidenee demonatratea tfaat Mr O'Donndl vraa not capable of acting m 

19 "defiance or knowing, conscious, and deliberate flaunting^ of dw law at tfae relevant tune 

20 Conaequendy, rt vrodd be unproper for dw Comnuaawn to find probabte cauw to befaeve that 

21 Mr O'DonneU knowmgjiy and vnllfidlyvwfaded section 441f, fau severe mentd dtoeu render 

22 faun uwapabtooffimmng tfau faeiglttened levd of intent 

-14-



1 c ffflttwrntig Algft RCTffgT"?t Mrml Blum n fff" fi» Dgpartme 
2 Copwdgratmi m ftBFmliy Fhnw 
3 Apart firom ite impact on legd ddannuutwns of gudt or mnocence (on wtocfa we rdy 

4 dwve), federal law abo rewgmzn that aevere mentd dfawn u properly oonadered m 

5 detenmning the appropnate aanction fbr cnmind conduct to pamcular, dw Umted Statea 

6 Sentencmg Commission has detennmed that downward departure should be granted m 

7 aenfcencmg a defendam(l)vriwsufifered firom a sigmficandy reduced mentd cepactty at tiw tn^ 
fM 

^ 8 of flw ofifenw and (2) wfaow reduced mentd capacity contnbuted sdistantuUy to the 
Kl 
^ 9 commusum ofdw ofifenw EssUSSG fi5K213(2005) The puipowofflus policy stidement 
0 10 u to duiw temty to flww mdividoste wfaow reduced mentd cspscrty played a miyor rote m flw 
Kl 

11 conunuaionof an ofifenw See Umted St%|| y ̂ fMia 30 F 3d 532,539 (4fe Cff 1994) 

12 Wife reapect to the firrt dement, fee Sentenfflng Commiaaion'a apphcation noto apeafiw 

1 13 dut "sigmficandy reduced mentd cquaty" exists when "fee defendant, ddwudi convicted, faas 

14 a aigmficandy unpaired abdity to . contiol bcfaavwr tfaat flw defendant knowa u wrongfid " 

15 U S S G § 5X213,19P n 1 Tfae Nmfe Cueut definw "Yeduoed mentd capacrt/' broadly m 

16 tfau context, refemng tort 88 la lade of fidl midlectiidfiuwtiomng" Umted Statesv CanttL 12 

' 17 F3d 1506, 1512 (9fe Cff 1993) A defindant m^ be digdde fixr downward departure 

18 regaidlen of flw nature or aeventy of flw mentid duorder kL at 1513 Tfae guiddme requim 

19 "on(y that fhe defindant aufifer fiom a aigmficandy reduced mentid capaaty Jt coneema the 

^ 20 Ĵeet of tfae unpairment on dw defindant, not the duracterutin or aenouanen of dw 

21 mqunment itadf" Jd. (enqduau m onguul) Snmlariy, dw defiudant'a nwnid duorder need 

22 notbecKtnordmaiy,uniqnê oriudwaidof See Umted Statas v SfanreLl43F Supp 2d74,80 

23 (p. Maas. 2001) 
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1 Wiferegardtoflwaeconddenwntofdwpofacy Stidement, "dwduordn need be ody a 

2 contnbutmg cause, not a but-fbr cauw or a role cause, of flw ofifenw " CantiL 12 F 3d at 1515 

3 to CgQty, the Nurtfa Cucurt read odwr qpmwns as standmg fbr tfae proposition dut ffae policy 

4 stidement requues only that tfae mentd condition contnbute to dw mentid disorder, whde tfae 

5 actud degrw of contnbution was not defined Jd. One court fan hdd tfaat tfae cnticd mqunym 

0 6 spplying section 5K213 u "wfaedier dw psydwlogwd problems unpaired flw defbndant's 

7 judgBwntst fee tune of fee ofifenw" Umted Stetaav Hediert.9Q2F Supp 827,828-29 (N D 
fM 
fM 

m 8 Ul 1999 

^ 9 Aldwugfa dww federd sentencmg prmaptes do not bear direcdy on Commission 
Kl 10 proeeedtngs, tfaey do snggert a strong legd recognition fbr tfae propnety of deding 

11 compasswnstdy vnfetfaowvriw, becsuw of tfacff mentd lUneas, tedc tfae cspsaty to oonfinm 

12 flwffeondncttoflwlaw 
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1 IV CONCLUSION 

2 For the fixnegomgreaaona, Mr O'DonneU cannot be aad to luve conumtted a "lawwing 

3 and wdlfid" vudation of the Federd Election Campaign Act, fau mentd dkwu negatw the 

4 epecific intent dement of fee atatuto Accordindyi we respectfidly requeat dut dwCommunon 

5 deduw to find probdite canw to believe dut Pierw O'DonneU knowmgly and vnllfdly violet 

6 2USC{441f 

Respectfidly sdmiitted. 

DATED December 11,2006 
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